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Introduction

Abortion law in India has experienced significant developments in recent years, signifying a

progressive shift towards recognizing and safeguarding women’s reproductive autonomy. This

article explores the recent legal advancements surrounding abortion rights in India, with a

particular focus on the landmark ruling by the Supreme Court.

Abortion Rights in India

The recent Supreme Court ruling on abortion rights grants all women, regardless of their marital

status, the right to seek abortions up to 24 weeks into their pregnancies. While this decision is

commendable, it is important to analyze the implications and remaining challenges in the ongoing

fight for comprehensive reproductive and bodily autonomy for Indian women.

Historical Perspective of Abortion Rights in India

In the past, India had stringent laws regarding abortion, with severe penalties for those involved

in the procedure. Until the 1960s, abortion was considered illegal under Section 312 of the

Indian Penal Code (IPC), and women who sought abortions faced the risk of imprisonment for

up to three years or fines.

Recognizing the need to address this issue, the government established the Shantilal Shah

Committee in the mid-1960s. The committee, led by Dr Shantilal Shah, was tasked with examining

the subject of abortions and determining whether a law was necessary in India.
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After thorough deliberation, the Shantilal Shah Committee submitted its report, which prompted

the introduction of a medical termination bill in the Lok Sabha and Rajya Sabha. The bill was

subsequently passed by the Parliament in August 1971.

On April 1, 1972, the Medical Termination of Pregnancy (MTP) Act of 1971 came into effect,

encompassing the majority of India, excluding Jammu and Kashmir. The MTP Act provided a legal

framework for abortions, offering guidelines and regulations for the termination of pregnancies.

However, it is essential to note that despite the enactment of the MTP Act, Section 312 of the

Indian Penal Code, which criminalizes causing miscarriage, remained in place. This meant that

individuals involved in performing abortions, including medical practitioners, could still face

prosecution, unless the abortion was carried out to save the woman’s life.

This legal backdrop created a complex and contradictory situation, with the MTP Act providing

some provisions for safe and legal abortions, while the Indian Penal Code retained the potential

for criminalization. These contrasting laws and their enforcement posed challenges for women

seeking abortions and the healthcare professionals assisting them.

Legal Development of Abortion Law in India

The Supreme Court’s ruling in 2022 signifies a substantial transformation in India’s abortion laws,

marking a departure from the historical restrictions on reproductive rights. Initially, under British

rule in 1860, abortions were criminalized, subjecting offenders to imprisonment or fines.

The prevailing mindset viewed abortion as a morally reprehensible act, devoid of any

consideration for the woman’s circumstances or bodily autonomy. It was only in 1971 that the

Medical Termination of Pregnancy (MTP) Act was enacted, offering a separate legislation to

regulate reproductive rights in India.

Over the years, the MTP Act has undergone amendments to address the evolving needs and

perspectives surrounding abortion. In 2003, an amendment was introduced, extending the

permissible gestation period for abortions from 20 to 24 weeks in certain exceptional cases.

This amendment recognized the unique circumstances faced by women, such as rape survivors or

those carrying fetuses with severe abnormalities, who may require more time to make informed

decisions about their pregnancies.
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Further progress was witnessed in 2021 when the MTP Act was amended again, broadening the

scope of eligibility for late-term abortions. This amendment recognized the rights of women with

mental disabilities, acknowledging their ability to make decisions about their reproductive health

and removing unnecessary barriers to accessing safe abortions. These amendments demonstrated

a growing understanding of the importance of autonomy and choice in reproductive decision-

making.

Supreme Court’s Ruling on Abortion Law in India

In its ruling, the Supreme Court of India took a progressive and inclusive stance regarding the

interpretation of the Medical Termination of Pregnancy (MTP) Act of 2021. The Court’s decision

centered on the case of a petitioner who was denied permission to terminate her pregnancy in the

24th week by the Delhi High Court. The Apex court, in response, made several significant

pronouncements that expanded the scope of the MTP Act and upheld the rights of women,

irrespective of their marital status.

The Supreme Court held that the MTP Act should be understood to include partners, rather than

being limited to marital relationships. By adopting a broad and inclusive interpretation of the law,

the court emphasized that the intention of the legislation was to provide access to safe and legal

abortions to all women, regardless of their marital status or relationship status.

The court further emphasized that denying the petitioner the benefits of the MTP Act on the

grounds of being unmarried would run contrary to the objectives and spirit of the legislation. This

ruling highlights the court’s commitment to promoting gender equality and recognizing the

reproductive autonomy of women, irrespective of their marital status.

Additionally, the Supreme Court directed the director of the All-India Institute of Medical

Sciences (AIIMS) to establish a medical board consisting of two doctors. The purpose of the

medical board was to examine the woman and evaluate the safety and potential risks associated

with terminating her pregnancy. This step was taken in accordance with the provisions outlined in

the MTP Act, which require a medical assessment to ensure that the termination of the pregnancy

does not pose a risk to the life of the mother.

If the medical board determines that it is safe to proceed with the termination, AIIMS is

authorized to carry out the procedure. This directive highlights the court’s commitment to

ensuring that women have access to safe and appropriate healthcare services and that their
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reproductive decisions are based on expert medical opinions.

Overall, the Supreme Court’s ruling represents a significant advancement in upholding women’s

reproductive rights and bodily autonomy. By interpreting the MTP Act in an inclusive manner and

emphasizing the importance of individual choice and safety, the court has played a crucial role in

expanding access to safe and legal abortions for all women in India.

How did the Supreme Court ruling expand Abortion Rights in

India?

The recent Supreme Court ruling builds upon the existing amendments to the MTP Act and

rectifies the previous exclusion of unmarried women from its provisions. The court’s decision

emphasizes that every woman, regardless of her marital status, possesses the fundamental right

to determine the fate of her pregnancy.

By recognizing the importance of bodily autonomy, the court has taken a significant step towards

dismantling the societal biases that have long hindered women’s reproductive rights in India.

This expansion of rights and equality is particularly significant for unmarried women, who have

historically faced discrimination and stigma when seeking abortions. The ruling ensures that

single women, who may be in consensual relationships or have chosen not to marry, are no longer

deprived of their bodily autonomy solely based on their marital status. This inclusive approach

aligns with the principles of equality and non-discrimination enshrined in the Indian Constitution.

The implications of this ruling extend beyond legal recognition. It challenges the traditional

stereotypes and misconceptions that have plagued discussions on women’s reproductive health.

The distinction between married and unmarried women, often associated with notions of morality

and societal expectations, is debunked.

The ruling acknowledges that sexual activity and the potential need for abortion are not limited to

married women alone, affirming that reproductive decisions are personal choices that should be

respected and protected.

Challenges and the Path Ahead

While the recent ruling represents a significant advancement in abortion rights, it is important to

acknowledge that further challenges remain in the ongoing fight for comprehensive reproductive
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autonomy.

One key challenge pertains to the exclusion of the LGBTQIA+ community from the MTP Act. The

current legislation fails to address the reproductive rights and healthcare needs of transgender,

non-binary, and gender-diverse individuals who may experience pregnancy.

Ensuring inclusivity requires revising the MTP Act to replace gender-specific language with

gender-neutral terms, acknowledging the diverse experiences and rights of all individuals who

may require abortions.

Additionally, societal stigmas and misinformation surrounding abortion pose significant barriers

to women exercising their reproductive rights. Despite the legal advancements, there is a need for

comprehensive awareness campaigns and educational initiatives to dispel myths, combat stigma,

and empower women to make informed decisions regarding their reproductive health. These

efforts must extend beyond legal provisions to address the underlying societal attitudes and

biases that perpetuate the marginalization of women seeking abortions.

Conclusion

India’s recent Supreme Court ruling represents a significant stride towards reproductive

autonomy and gender equality by extending abortion rights to unmarried women. This landmark

decision reflects a growing understanding of the importance of women’s agency and choices

regarding their own bodies.

Nevertheless, the journey towards comprehensive reproductive autonomy in India continues. It is

imperative to strive for an inclusive legal framework that recognizes the diverse needs and

experiences of all individuals, while also promoting education, awareness, and accessible

healthcare services. Only through these collective efforts can we truly ensure the realization of

women’s reproductive and bodily autonomy in India.
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