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Introduction

Trespass to person under Tort Law entails three primary offences: assault, battery, and false
imprisonment. These are intentional torts, meaning they cannot occur accidentally. Although
these terms may sound like crimes and indeed share their names with certain crimes, it is
important to understand that they represent civil wrongs, not criminal offences. A person found
liable for any trespass to person under Tort law will not face a criminal sentence, but they will be

required to pay damages to the victim.

Assault is defined as an intentional act by the defendant that creates in the plaintiff’s mind a
reasonable apprehension of imminent harmful or offensive contact. Physical contact is not
necessary; the threat or attempt is sufficient for an assault claim. On the other hand, a battery
requires actual physical contact. It is defined as intentional and wrongful physical contact with
another person without their consent, resulting in harm or offence. The contact must be
intentional and direct, but it does not need to cause a significant injury. We can consider any non-

consensual physical touch as a battery.

False imprisonment refers to a person’s unlawful restraint against their will. This involves
intentionally restricting another person’s freedom of movement without lawful justification.
Physical barriers are not necessary; the threat of force or assertion of legal authority can also
constitute false imprisonment if it confines someone to a specific area. The victim must either be

aware of the confinement or suffer harm from it.

While these torts share names with criminal offences, they are distinct in their civil nature. In
criminal law, assault, battery, and false imprisonment are punishable by the state and may result

in fines, probation, or imprisonment. However, in civil cases, the remedy is typically monetary
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compensation. The goal is to restore the victim to the position they were in before the tort

occurred, not to punish the wrongdoer.

Therefore, even though a person liable in tort for assault, battery, or false imprisonment does not
face a criminal sentence, the victim still holds them accountable through financial restitution. This
distinction highlights the dual pathways of justice in addressing wrongful acts—through criminal
prosecution for offences against the state and through civil litigation for private wrongs against
individuals. Understanding this difference is fundamental to grasping the scope and purpose of

tort law, which seeks to redress personal harm and uphold individual rights.

Assault under Tort Law

In tort law, assault differs from the common understanding of physical contact. In tort, assault
occurs when an individual apprehends immediate and unlawful physical contact. This implies that
the mere fear or expectation of physical attack can qualify as an assault, even in the absence of

actual physical contact.

For an assault to be valid under tort law, the victim must reasonably believe that the physical
contact is imminent. For instance, if an individual lifts their fist and prepares to strike another,
the latter may reasonably anticipate an impending hit. This fear or expectation of imminent harm

constitutes assault.

However, it is crucial that the potential attack realistically occur. If an attack is impossible, there
is no assault, even if the person feels threatened. For instance, a person waving a stick and
chasing another person who is driving away in a car would not be committing assault. The driver,

safely in the car and speeding away, faces no real danger from the stick.

Additionally, while it is generally believed that words alone cannot constitute an assault, they can
contribute to it if accompanied by threatening behavior. For example, if someone verbally
threatens to hit another person while raising a fist or making a sudden aggressive move towards
them, this combination of words and actions can constitute an assault. The key element is to

create a reasonable fear of imminent harmful or offensive contact.

Another example could be if an individual brandishes a weapon, such as a knife, and makes a
move towards another person while saying, “I'm going to stab you.” The words, combined with the

threatening action, create a reasonable apprehension of imminent harm, making it an assault.
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Assault in tort law is about the victim’s perception and fear of imminent physical harm. The threat
must be realistic and imminent, and while words alone may not suffice, they can contribute to
assault when paired with threatening actions. This nuanced understanding helps protect
individuals from threats that fall short of physical violence but still cause significant fear and

distress.

Battery under Tort Law

Battery in tort law occurs when the physical contact apprehended in an assault actually takes
place. Unlike common perceptions, it is not necessary for physical contact to cause injury or
permanent damage to the victim. The essence of a battery lies in the intentional act of making

physical contact, regardless of the outcome or harm caused.

The intention required for a battery is simply to make physical contact. The intention to harm or
injure the victim is not necessary for the contact to occur. For example, if a person deliberately
shoves another person in a crowded place, even if no injury occurs, the act constitutes battery

because it involves intentional physical contact without consent.

Moreover, the battery does not require direct physical contact between the wrongdoer
(tortfeasor) and the victim. Batteries can occur through indirect actions. For instance, throwing
stones at someone or spitting on them qualifies as battery. In these cases, an object or substance

facilitates physical contact, yet the intent to cause contact remains unchanged.

Consider a situation where a person throws a stone at another person, and the stone hits the
target. Even if the stone does not cause any visible injury, the act of throwing and hitting it
constitutes battery. The intentional action of causing physical contact through the stone satisfies

the requirement for a battery.

Another example involves spitting. If a person spits on another, the spit physically contacts the
victim, even though the wrongdoer did not touch the victim directly. This act of spitting is

considered battery because it involves intentional, offensive physical contact.

Batteries can also appear in more subtle ways. For instance, intentionally bumping into someone
in a way that is considered offensive or inappropriate can also constitute battery. The key element

is that the contact was intentional and without the victim’s consent.
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In summary, battery in tort law is defined as the intentional physical contact with another person
without their consent. It does not require harm or injury, only the intent to make contact. This
contact can be direct or indirect, such as throwing an object or spitting. Understanding these
nuances helps to protect individuals from unwanted and offensive physical contact, ensuring

respect for personal autonomy and bodily integrity.

False Imprisonment

False imprisonment happens when someone unlawfully restricts another person’s freedom to
move. Physically holding or tying up the victim is not necessarily necessary. Stopping them from
going where they want, even for a short time, suffices. For instance, intimidating someone or

ordering them to stay in a particular place can be considered false imprisonment.

Even if there is a way to escape, it is unreasonable for a person to use it. For instance, if someone
is trapped in a room on the first floor and the only way out is through a window, it is not
reasonable to expect them to jump out, especially if they have no clothes or other means of safely

getting out.

As long as the victim is genuinely under restraint, false imprisonment can also occur. For
example, if someone locks a door from the outside, trapping someone inside without their

knowledge, it is still false imprisonment.
Defenses to Trespass to Person under Tort Law

1. Consent

It is not considered battery if a person consents to touch or contact. One can express consent
directly through words or implicitly through actions. For example, a patient gives express consent
to a doctor for surgery. Even though the operation involves physical contact, it is not battery-

powered because the patient agreed to it.

In sports such as rugby, players expect physical contact as part of the game. A rugby player would
find it unreasonable to file a battery lawsuit each time they experience a tackle. However,
deliberate acts of violence outside of the game’s rules do not count as consent and can be

considered battery.
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2. Necessity

If necessary, a person may be excused for committing what would otherwise be a tort. There must
be a good reason for their actions. For instance, if someone grabs another person and drags them
out of the path of a speeding car, preventing serious injury or death, they are not liable for

battery.

Similarly, a doctor who performs emergency surgery on an unconscious patient does not commit a
battery if the surgery is necessary to save the patient’s life. The necessity justifies the doctor’s

actions, given the patient’s inability to consent.

3. Self-Defence

Self-defence can be a valid excuse if the force used is not excessive and reasonable under the
circumstances. Each situation is different, and the courts decide what is reasonable. For instance,
if an attacker wields a knife, it could be justifiable for them to defend themselves with the same

weapon, but not with a gun. The level of force must match the threat faced.

4. Defense of Others

A person can justify their actions, similar to self-defence, if they were defending someone they
believed was in immediate danger. This frequently occurs when a parent protects a child, or one
spouse protects another. For instance, if a parent witnesses their child under attack and employs

force to thwart the attacker, they have the right to assert the defence of others.

5. Defense for False Imprisonment

If the person was restrained under legal authority or justification, there is a complete defence to
false imprisonment. For example, if a police officer arrests someone based on a lawful warrant, it
is not false imprisonment. The officer is exercising their legal rights and duties. Similarly, a store
security guard may justify their detention of a suspected shoplifter if they have a reasonable basis

and adhere to legal procedures.

Examples
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e False Imprisonment Example: Imagine someone locking another person in a room without
their permission. Even if the individual in the room initially remains unaware of their lock, the

restriction on their freedom to leave still constitutes false imprisonment.

¢ Example of consent: A patient agrees to surgery. During the operation, the doctor performs
the procedure as planned. Because the patient consented, this is not a battery. However, if the
doctor performed an additional procedure without the patient’s consent, it could be considered

battery.

e An example of necessity occurs when someone witnesses another individual on the verge of a
car collision. They grab them and pull them to safety, even though the person did not ask for

help. This act of grabbing is not battery-powered.

o Self-Defence Example: If a mugger attacks someone and they use reasonable force to defend
themselves, like pushing the attacker away, that is considered self-defence. If they pulled out a
gun and shot the attacker when it wasn’t necessary to stop the attack, it would likely not be

considered reasonable force.

e Defence of Others For instance, if an individual witnesses their friend’s attack and steps in to
push the attacker away, they can assert the defence of others. Their actions are justified

because they were protecting someone from immediate harm.

e Defence for False Imprisonment Example: A security guard detains a person they reasonably
believe is shoplifting. If the guard follows proper legal procedures, this is not false
imprisonment. However, if the guard detains the person without any reasonable basis or

outside legal procedures, it could be false imprisonment.

Conclusion

Trespass to person under tort law is a crucial legal concept that protects individuals’ physical
integrity and personal freedom. This tort encompasses acts such as assault, battery, and false
imprisonment, ensuring that any unwarranted interference with a person’s body or liberty is
actionable. The legal principles governing trespass to person not only provide remedies for
victims but also serve as a deterrent against such wrongful conduct. Understanding and enforcing

these principles is essential for upholding individual rights and maintaining societal order.

Also Read: Assault and Battery under Tort Law
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