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Introduction

The doctrine of pith and substance is a legal principle used in constitutional law to determine the

true nature and purpose of a law when its validity is challenged. This doctrine is particularly

relevant in federal systems where there is a division of powers between different levels of

government. It helps in deciding whether a law falls within the legislative competence of the

authority that enacted it.

The distribution of legislative powers between the Union and the States is delineated in the

Seventh Schedule of the Constitution under three lists: the Union List, the State List, and the

Concurrent List. The Union List contains subjects exclusively under the jurisdiction of the central

government, the State List lists subjects within the exclusive authority of the state governments,

and the Concurrent List includes subjects on which both can legislate.

In countries like Canada and India, which have federal systems, the distribution of powers

between the federal government and the state or provincial governments is outlined in the

constitution. The doctrine of pith and substance is employed when there is a dispute over whether

a particular law falls within the jurisdiction of one level of government or the other.
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Doctrine of Pith and Substance

The term “pith and substance” refers to the main purpose or essential character of a law. The

courts analyze the law to determine its true nature and purpose, looking beyond its incidental

effects. If the dominant purpose of the law falls within the legislative competence of the enacting

authority, it is deemed valid, even if it incidentally encroaches on areas reserved for another level

of government. The doctrine prevents the use of “colorable legislation,” where the legislature

disguises the real character of the law to make it appear as falling within its own jurisdiction.

Application of the Doctrine

Courts must identify the main purpose or essential character of the law. This involves looking at

the law as a whole and understanding its overall objectives. Once the pith and substance are

determined, the court decides whether the law falls within the legislative competence of the

enacting authority. If it does, the law is deemed valid. Courts are encouraged to interpret

legislative entries broadly to ensure that the power to legislate on a particular subject is not

unduly restricted by a narrow interpretation.

The doctrine of pith and substance helps ensure that each level of government operates within its

constitutionally defined powers and prevents encroachment on the areas reserved for other levels.

It is an important tool for maintaining the constitutional balance in federal systems. Legislative

competence refers to the constitutional authority or jurisdiction of a particular level of

government to enact laws on a specific subject matter.

Landmark Cases on Doctrine of Pith and Substance

F.N. Balsara, challenged the constitutional validity of certain provisions of the Bombay

Prohibition Act, contending that they violated his fundamental rights. Balsara argued that the

provisions of the Bombay Prohibition Act violated his fundamental rights under Articles 19(1)(g)

and 301 of the Indian Constitution.

The Bombay Prohibition Act was also challenged on the ground that it accidentally encroaches

upon import and export of liquor which is a central subject. The court while upholding the

impugned legislation declared that the Act was in pith and substance a State subject even though

it incidentally encroached upon a central subject.
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In the case of Prafulla Kumar v. Bank of Commerce, the Supreme Court held that a clear

distinction is not possible within the legislative powers of the Union and the State and they are

bound to overlap. While ascertaining pith and substance of a legislation, the Court must consider:

(i) The object of the Act

(ii) The scope of the Act

(iii) The effect as a whole

Conclusion

The doctrine of pith and substance is a vital tool in constitutional law, particularly in federal

systems. By focusing on the true nature and purpose of laws, this doctrine ensures that the

constitutional distribution of powers is respected, promoting a harmonious coexistence of federal

and state or provincial authorities within a nation’s legal framework.

Also Read: Doctrine of Colorable Legislation
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