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Harvey v. Facey is a landmark case in the field of contract law that laid down the

difference between offer and invitation to offer.
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Introduction

Harvey v. Facey, a landmark decision in contract law, holds a pivotal place due to its profound

insights into the nature of contract formation. It addresses the complex distinction between an

offer and an invitation to offer, which the Privy Council decided in 1893. This case is crucial for its

exploration of how contractual communication is interpreted and its significant impact on the

legal understanding of offers and acceptances in contract formation.

Background and Context

Originating from a telegraphic correspondence, the dispute in Harvey v. Facey involved the

potential sale of a property. Harvey expressed an interest in purchasing a property owned by

Facey and sent a telegram inquiring about the lowest price Facey would be willing to accept.

Facey’s response included only a price, without any explicit indication of his willingness to sell at

that price. This exchange raised complex legal questions regarding the nature of contractual

communications and whether these interactions constituted a binding agreement under the

principles of contract law.

Legal Issues and Questions
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At the heart of Harvey v. Facey was the legal determination of whether the parties had entered

into a contract. This hinged on interpreting the telegraphic exchanges as either constituting an

offer and acceptance, which are the bedrock of contract formation or as preliminary negotiations.

The distinction between a legally binding offer, which, when accepted, forms a contract, and an

invitation to offer, which is simply an invitation to negotiate or make offers, was pivotal in this

case. The outcome depended on whether Facey’s telegram could be construed as an offer that

Harvey could accept to form a contract.

The Court’s Decision and Rationale

The Privy Council’s decision favoured Facey, establishing that no contract had been formed. The

rationale hinged on the interpretation of Facey’s telegram. The Council found that Facey’s reply,

indicating a price, was not a definitive offer but a response to an inquiry. Harvey’s initial message

was interpreted as a request for information rather than a formal offer.

As such, Facey’s response lacked the essential element of an intention to create legal obligations.

The absence of a clear, mutual intent to enter into a contractual agreement was central to the

ruling. The court’s decision emphasised the necessity of an unambiguous offer and an unequivocal

acceptance for the formation of a binding contract.

Without clear evidence of Facey’s intention to be legally bound by his stated price, the court

concluded there was no acceptance of an offer, and consequently, no contract was established.

Detailed Analysis of Legal Principles

Offer vs. Invitation to Offer

Harvey v. Facey is instrumental in the legal delineation between an offer and an invitation to

offer. This distinction is crucial in contract law, as an offer, when accepted, leads to a legally

binding contract. However, an invitation to offer is merely a step in the negotiation process,

inviting parties to make offers. The case demonstrates that not all responses, especially price

inquiries, amount to offers. The mere provision of information, as seen in Facey’s reply, does not

equate to an intention to sell and hence does not constitute an offer.

Intent and Clarity in Communication
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The case highlights the importance of intent and clarity in contractual communications. For a

binding contract, there must be an unequivocal offer and an unambiguous acceptance of precisely

the same terms. The lack of clarity in Facey’s response and the absence of subsequent actions

supporting an intention to sell were key factors in the court’s decision.

Impact on Contract Law

The ruling has had a significant impact on contract law, particularly in common-law jurisdictions.

It serves as a foundational case that sets a precedent for understanding the nature of offers and

invitations to offer. The principle established in this case—that a statement of price in response to

an inquiry is not an offer—has become a fundamental tenet in contract law.

The implications of Harvey v. Facey extend beyond the courtroom into the realm of business

transactions and legal negotiations. This case serves as a critical reminder for individuals and

businesses involved in negotiations. It underscores the necessity for explicitness and clarity in

communication, particularly when establishing the terms of a contract. The case cautions against

making assumptions about the existence of a contract without clear, mutual consent and

agreement on all essential terms.

Conclusion

Harvey v. Facey remains a seminal case in contract law, elucidating the critical aspects of

contract formation, particularly in distinguishing between offer and invitations to offer. Its

enduring significance lies in its clarification of the elements required for the formation of a legally

binding contract and its guidance on interpreting contractual communications.
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