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Introduction

Divorce is the legal dissolution of marriage [Also Read: Concept of Talaq under Muslim Law].

It is a legal process through which the couple seeks to end their marriage. Different countries

have different divorce laws, and either party or both parties can start the process. Divorce is a

civil matter in some nations, like the United States, while it is a subject of personal laws in others,

like India.

In some cases [Also Read: Dissolution of Marriage under Hindu Marriage Act, 1955] , the

marriage can be declared null and void. This means that the marriage never existed in the first

place, and the parties are considered to have never been married. This is different from a divorce,

where the marriage is considered to have existed but has now been legally terminated.

Legal Effects of Divorce

When a couple gets divorced, their legal relationship as spouses comes to an end. The legal

effects of divorce may include:

1. Marriage dissolution: The marriage contract is over, and the parties are no longer subject to

its provisions.

2. Property Division: The court may divide the property and assets acquired during the marriage

between the parties.

3. Alimony or Spousal Support: Depending on the jurisdiction, one party may be required to pay

alimony or spousal support to the other party.
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4. Child Custody and Support: The court may determine the custody of any children of the

marriage and order one party to pay child support.

Legal Procedures for Divorce

In most countries, the legal process for divorce involves filing a petition or complaint for divorce

in court. The petition outlines the grounds for divorce, which may include irreconcilable

differences, adultery, cruelty, or abandonment. The parties involved must also provide evidence to

support their claims.

Once the petition is filed, the other party must respond, either by filing an answer or a counter-

petition. The parties must then exchange information and documents related to the divorce, such

as financial statements, property documents, and child custody agreements.

If the parties cannot reach a settlement agreement, the court will schedule a trial, and the judge

will make a final decision on the divorce, property division, alimony, child custody, and support.

Property Division on Divorce

One of the legal implications of divorce is the division of property and assets acquired during the

marriage. In most jurisdictions, property division is based on the principle of equitable

distribution, which means that the court will divide the property fairly between the parties but not

necessarily equally.

The court will consider several factors when dividing the property, such as the length of the

marriage, the income and earning potential of each party, the contribution of each party to the

marriage, and the needs of any children involved.

Alimony and Child Support after Divorce

Another legal implication of divorce is the award of alimony, or spousal support, and child

support. Alimony is a court-ordered payment made by one party to the other to support them

financially after the divorce. The amount and duration of alimony are determined based on several

factors, such as the length of the marriage, the income and earning potential of each party, and

the standard of living during the marriage.
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On the other hand, child support is a payment that one parent must make to the other in order to

support the children after the divorce. The amount and duration of child support are determined

based on several factors, such as the income of each parent, the needs of the children, and the

custody arrangement.

Custody and Visitation after Divorce

One of the most contentious issues in a divorce is child custody and visitation. The court will

consider several factors when determining custody, such as the best interests of the child, the

relationship between the child and each parent, and the ability of each parent to provide for the

child’s physical and emotional needs.

The court may award sole custody to one parent or joint custody to both parents. In cases of joint

custody, the parents must work together to make decisions about the child’s upbringing,

education, and medical care.

Visitation, or parenting time, is the court-ordered schedule for the non-custodial parent to spend

time with the child. The court will consider several factors when determining the visitation

schedule, such as the age of the child, the distance between the parents’ homes, and the work

schedules of the parents.

Landmark Cases on Divorce

1. Shah Bano Case (1985): This case set a precedent for the payment of maintenance to divorced

women. The Supreme Court ruled that a Muslim woman who had been divorced by her

husband was entitled to maintenance under Section 125 of the Criminal Procedure Code.

2. Sarla Mudgal Case (1995): This case dealt with the issue of bigamy in India. The Supreme

Court held that a Hindu man who had converted to Islam could not marry again without

obtaining a divorce from his first wife. This decision helped to protect the rights of women in

inter-faith marriages.

3. Githa Hariharan Case (1999): This case dealt with the issue of custody of a child in a divorce

case. The Supreme Court held that the welfare of the child was of paramount importance and

that the religion of the parents should not be the sole factor in determining custody.

4. D. Velusamy Case (2010): This case clarified the definition of “live-in relationships” in India.

The Supreme Court held that a relationship between a man and a woman would be considered
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a “live-in relationship” only if they had lived together for a significant period of time and had

held themselves out to the public as being akin to spouses.

5. Anil Kumar Jain Case (2017): This case dealt with the issue of alimony for men. The Supreme

Court ruled that men could also claim alimony from their wives in cases where they were

unable to support themselves financially. This decision helped to provide greater gender

equality in divorce cases.

6. ABC vs. The State (2015): This case dealt with the issue of child custody in cases of inter-

country adoption. The Supreme Court held that the welfare of the child should be given the

highest priority in such cases, and that the best interests of the child should be the guiding

principle for determining custody.

7. Danial Latifi Case (2001): This case dealt with the issue of maintenance for Muslim women.

The Supreme Court held that Muslim women are entitled to maintenance under the Muslim

Women (Protection of Rights on Divorce) Act, 1986, and that it is the husband’s duty to provide

for his wife even after the dissolution of the marriage.
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