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Introduction

From buying your first home to leasing an office space, or gifting a piece of land to a loved one,

the transfer of property is a fundamental part of our economic and personal lives. These are not

just simple handshakes or informal agreements; they are significant legal events governed by a

crucial piece of legislation: The Transfer of Property Act, 1882 (TPA).

This post will serve as a primer, breaking down the A to Z of property transfers. We will explore

what a “transfer” legally means, the essential conditions for a valid transfer, and the different

ways it can be done, such as through sale, lease, mortgage, or gift.

What is a “Transfer of Property”?

The journey begins with understanding the core definition. Section 5 of the TPA defines “transfer

of property” as an act by which a living person conveys property, in the present or in the future, to

one or more other living persons, or to himself and one or more other living persons.

Let’s break down the key ingredients:

An Act: A transfer is a conscious, voluntary act; it doesn’t happen by itself.

Between Living Persons (Inter Vivos): The TPA governs transfers between living people.

Transfers that take effect after death, like through a will, are governed by separate succession

laws.

Conveyance of Property: This means that some right or interest in the property must pass from

the transferor to the transferee.

Property: This includes both movable and immovable property, although the TPA’s primary

focus is on immovable property like land and buildings.

Read & share online: https://new-clatalogue-web.vercel.app/property-transfers-under-transfer-of-property-act

https://new-clatalogue-web.vercel.app/property-transfers-under-transfer-of-property-act


The Essentials of a Valid Transfer

Not every transfer is legally valid. The TPA lays down certain fundamental conditions that must be

met.

1. The Property Must be Transferable

As a general rule, all property is transferable. However, Section 6 of the TPA lists specific

exceptions. You cannot transfer things like:

A mere chance of inheriting property in the future.

A public office or the salary of a public officer.

A “mere right to sue” for damages.

A right to future maintenance. The law prohibits the transfer of these interests for public

policy reasons.

2. The Transferor Must be Competent

According to Section 7, the person transferring the property must be legally competent to do so.

This means they must be:

Competent to contract (i.e., of the age of majority and of sound mind).

The owner of the property or have the legal authority to transfer it on behalf of the owner.

Modes of Transfer: The Different Pathways

The TPA primarily deals with various modes of transferring property. Understanding the

distinction between them is crucial.

Sale under Section 54 of the Transfer of Property Act

A sale is the most common form of property transfer. It is defined as a transfer of ownership in

exchange for a price. The “price” here refers to money.

Key Elements: The parties are the seller (transferor) and the buyer (transferee). The core of

the transaction is the exchange of ownership for a price.
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Formalities: For immovable property valued at ₹100 or more, a sale can only be completed

through a written, registered document (a “sale deed”).

Mortgage under Section 58 of the Transfer of Property Act

A mortgage is not a transfer of ownership, but a transfer of an interest in a specific immovable

property. It is done for the purpose of securing a loan.

Key Elements: The borrower who transfers the interest is the Mortgagor, and the lender who

receives the interest is the Mortgagee. The property acts as security for the repayment of the

loan.

Key Distinction: Unlike a sale, the mortgagor remains the owner of the property. The

mortgagee only gets a limited right over it, which ends when the loan is repaid.

Lease under Section 105 of the Transfer of Property Act

A lease is a transfer of a right to enjoy a property. It is not a transfer of ownership. The owner

gives another person the right to possess and use the property for a certain period.

Key Elements: The owner is the Lessor, and the person taking the property on lease is the

Lessee. The consideration for the lease is typically rent.

Key Distinction: The lessor retains ownership. The lessee only gets a temporary right of

possession. This is the fundamental difference between a lease and a sale.

Gift under Section 122 of the Transfer of Property Act

A gift is a transfer of property made voluntarily and without any consideration (i.e., without

payment).

Key Elements: The person giving the property is the Donor, and the person receiving it is the

Donee. The transfer must be completely voluntary and without any money or service in return.

Crucially, the gift must be accepted by the donee during the lifetime of the donor.

Formalities: For a gift of immovable property, it is mandatory to have a registered instrument

signed by the donor and attested by at least two witnesses.

The Rule Against Perpetuity

Read & share online: https://new-clatalogue-web.vercel.app/property-transfers-under-transfer-of-property-act

https://new-clatalogue-web.vercel.app/property-transfers-under-transfer-of-property-act


The law wants property to be freely bought, sold, and circulated. It frowns upon any attempt to tie

up property for generations, controlling it from beyond the grave. This principle is enshrined in

Section 14 of the TPA as the “rule against perpetuity.”

In simple terms, this rule states that you cannot create a transfer that makes property inalienable

for an indefinite period. A transferor cannot dictate who will own the property for countless future

generations. The law sets a maximum time limit for which the vesting of property can be

postponed, ensuring that it eventually becomes freely transferable.

Conclusion

The Transfer of Property Act, 1882, is the foundational law that brings certainty, fairness, and

structure to all transactions involving property. From the absolute transfer of ownership in a sale

to the limited transfer of interest in a mortgage, the TPA governs the principles that keep the

wheels of our economy turning.
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